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I.

Appellee's counsel says:

" Unless appellee has succeeded in showing that

'' the agreement sued upon is a partnership agree-

" ment, then we are willing to concede that appellee

'* is not entitled to the judgment which he secured
'

' in the Court below^ '

'

The appellant claims that the agreement alleged in

the complaint stated in the fuidings,and testified to by

Morgan on the trial was an agreement to create a co-

tenancy in the claim or claims located and not a

partnership.



FiEST, the ^YO^d "partnership" is not mentioned

in the comjDlaint, findings or testimony. This alone

differentiates the case from

Shea V. Nilima, 133 Fed. 209,

where tlie transcript shows that the case was pleaded

and tried on the theory that a partnership existed.

The agreement in that case was one whereby the par-

ties became 23artners to discover, locate and operate

mining claims. The agreement in that case contem-

plated the carrying on of a bnsiness and the division

of profits.

Second, the contract does not show an agreement

for division of profits. This is the distinguishing

feature of the ordinary or commercial partnership.

Of course, a partnership may be formed to carry on

the business of mining as well as of trading, and in

such event is treated like any other partnership.

Civil Code of California, Sec. 2395,

"Partnership is the association of two or
more persons for the purpose of carrying on
business together, and dividing its profits be-

tween them."

Third, the facts do not show a mining partner-

ship. The quotations made by counsel in his brief

from the Civil Code of California, from text wi'iters

and from decisions, all show that the mining part-

nership

"exists when two or more persons (a) who own
or (b) acquire a mining claim for the purpose



of working it and extracting the mineral there-

from, actually engage in working the same."

Civil Code California, See. 2511.

The evidence does not show either (a) that Hend-

richs or Morgan owned a claim and actually engaged

in working it, or (b) that they or either of them ac-

quired a claim for the purpose of working it, and ex-

tracting the mineral therefrom and did actually eri-

gage in ivorking the same.

The sinking of the shaft was not working the

claim.

2 Snyder on Mines, Sec. 1217.

"Mere joint ownership of mining claims does

not constitute a mining partnership; nor will

the performance of mere annual labor, made
necessary hy law, create the relationship; they

must actually engage in the development and
operation of the mine in the ordinary course of

mining."

In numerous cases, it has been held that the joint

location of a claim does not make the joint locators

partners.

Hartley v. Gosling, 68 Pac. 1118, 1121-2

(Wyo.) ; 10 Wyoming 346; 98 Am. St. R.

1005.

See the recent case of

Costello V. Scott, 93 Pac. 1, 7 (Nev., 1908),

where the Court holds that a grub-stake agreement

does not constitute the parties partners unless the



agreement contemi^lates working the claim after the

locations are made. If the agreement merely con-

templates the location of claims, the relation of

mining partners is not established.

See also,

Bentley v. Brossard, 94 Pac. 736 (Utah,

1908).

In everij case cited by appellee, the facts showed

an agreement to locate and work mines, or an agree-

ment to locate and deal in mines. The present judg-

ment rests upon a finding that the parties agreed

"to locate'' the clami, and that each should "own an

" undivided one-half of said mining claim".

In Shea v. Nilima, 133 Fed. 209, the parties

formed a partnership, and embarked upon a general

partnership which bad for its purpose mining as

well as the locating cf mines.

Moritz V. Lavelle, 777 Cal. 10.

(The agreement contemplated a working and there

was an actual working, and hence a partnership.)

Settembre v. Putnam, 30 Cal. 490.

(This was not a prospecting partnership as coun-

sel states, but a mining partnership. The Court

held that the proper remedy was for a dissolution of

the partnership, not for a specific performance of

the agreement.)

GoYQ V. McBrayer, 18 Cal. 582.

(The facts were that McBrayer had actually

located a claim in the name of plaintiff and himself.



He afterwards tore down the notice and relocated in

liis own name. Held, that the plaintiff's rights at-

tached by reason of the fii'st location. The Court, at

the end of the opinion says that there was no question

of partnership in the case, but that the parties were

tenants in common.)

Meagher v. Reed, 14 Colo. 335.

(Agreement to work a mining property after ac-

quiring a lease. Neither partner was to have any

interest in the lease Ijut the partnership was to have

the interest.)

Herbour v. Eceding, 11 Morrison's Min. R.

514; 3 Mont. 15.

(Agreement to locate and ivork. Counsel is mis-

taken in saying that Justice Knowles' dissenting

opinion was not reported. It is reported in the

official rei^orts. Counsel cites a dictum from C. J.

Wade's concurring opinion to the effect that agree-

ments regarding locations of mining claims are not

agreements affecting real property, but counsel ad-

mitted and the majority of the Court held in that

case that they were real property. C. J. Wade's

dictum that because the claim is undiscovered it is

not real property, is unsustainable on principle.

The Statute of Frauds has no reference to the time

that the ^Titten declaration must be made. The

case contains one of the best discussions of the prin-

ciples of equity affecting partnerships to deal in

mines.)
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Raymoud v. Johnson, 49 Pac. -192.

(The agreement like the foregoing was to locate,

hold and ivork the claims for the joint benefit of

the parties.)

Murley v. Ennis, 2 Colo. 300.

(The quotation made by counsel shows that the

Court was considering a partnership to occupy and

develop such discoveries as may be made.)

None of the cases cited therefore, affect oui' con-

tention that the agreement in this case was one

whereby the parties were to be constituted co-tenants

instead of partners.

An agreement in writing between several persons

that all mines which may be bought or located by one

of their number shall be shared by all is an agree-

ment to hold such mines when acquired as tenants in

common.

Miller v. Butterfield, 79 Cal. 62.

We think it is clear that appellee has neither al-

leged nor proved a partnership, either general or

mining. His counsel admits that if this is not estab-

lished the judgment sliould be reversed. But he also

mentions the so-called "grub-stake" agreement, and

says the agreement in this case is analogous to the

latter agreement.

What is the principle on which courts of equity

proceed in enforcing "gnib-stake" agreements?

The principle is this : if the provisions or money are

advanced by the outfitter upon a tmst or confidence



that they will be used in locating a claim, and a

claim is actually located by means of such advances,

the locator holds it upon an implied or resulting

trust. "The use follows the consideration."

Thus, the location must be made by means of the

money or provisions furnished.

Johnstone v. Robinson, 16 Fed. 903;

Prince v. Lamb, 128 Cal. 120, 126.

And the mere fact that the locator has never de-

manded or required the advance but had located on

his own account and at his own expense will not ren-

der him a trustee for the outfitter.

Berry v. Woodburn, 107 Cal. 504.

In Book V. Justice Mining Co., 58 Fed. 106, Judge

Hawley says:

"If a party in pursuance of such an under-
standing, at tJie expense of anotJier, locates a
claim in his own name, he holds the legal title

to the ground in trust for the benefit of the
party for whom the location was made."

The principles on which courts of equity have

proceeded in these cases, we think is sufficiently

shown by the citation just made. The "grub-stake"

agreement does not constitute the persons partners,

but does raise a resulting trust,—a trust by "opera-

tion of law" and hence within the exception of the

statute,—if the money or provisions are actually ad-

vanced by the outfitter and actually enable the pros-

pector to make the location. -
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Manifestly there is no resulting trust in this par-

ticular case. There cannot be a resulting trust by

reason of the performance of labor merely without

an antecedent trust relation.

There is no trust res in such a case, and as the

trust in all cases of implied trusts must exist at and

before the acquisition of the propert}^, there can be

no resulting trust. It is for this reason among

others, that the courts have held, in cases of spe-

cific performance, that the mere performance of

labor does not raise a trust. There was no capital

supplied by either party, and the tools used and pro-

visions consumed while the parties were working did

• not belong to Morgan and Hendrichs, but to Morgan,

Hendrichs and Adams, the partners at Alma Bench,

and were taken out of the custody of the Eeceiver

appointed by the Court in the action of Morgan v.

Adams.

The principles we have set forth above are recog-

nized in the case of

Craw V. Wilson, 22 Nev. 385; 40 Pac. 1076,

the case of a partnership merely to locate mining

claims. We quote from the opinion of Justice Bel-

knap;

"The complaint alleges that in consideration

of the mutual advantages to be derived there-

from, the parties promised and agreed to and
with each other to combine their efforts and
means in prospecting for and locatinfj water
rights, timl)er claims and mining claims, and
that they should be eqnal partners in all such
locations.



u * * * rpj^g important question is whether
the Ferguson district mines were located under
the partnership. Unless partnership capital

was employed in their acquisition, the partner-
ship agreement is within the Statute of Frauds
and void."

The Court quotes the Nevada statute, which is

substantially the same as the Alaska statute, and

continues

:

"Equitable relief may be given against the

partner holding the legal title when the proiJ-

erty has been acquired by partnership capital

ujDon the theory that a resulting trust exists,

—

a trust arising by operation of law, and within
the exception of the Statute."

In other words, a partnership agreement merely

to locate mining claims is within the statute.

To the same effect the cases of

Cascaden v. Dunbar, 2 Alaska 411

;

Dorsey v. Newcomer, 121 Cal. 213, 215

;

Edwards v. EsieU, 48 Cal. 194, 196.

We respectfully submit that the Supreme Court

of the United States has lent its sanction to the

views exj)ressed above and in our opening brief in

the case of

Ducie V. Ford, 138 U. S. 587.

In that case the agreement was to abandon a loca-

tion and to re-locate the claim. It was held to be

within the Statute of Frauds. It is not clear why

an agreement to locate a claim which is ah^eady
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known to one of the parties is not within the prin-

ciple of the last named case.

To recapitulate our argument;

(1.) Mining claims are real estate.

(2.) An agreement to locate a mining claim in

the name of one and hold the same for the benefit

of the person in whose name located and the other

party is an agreement to create a co-tenancy in real

estate.

(3.) Agreements to convey or to hold in trust

real estate, are within the statute.

(4.) Partnership agreements whereby the par-

ties form a partnership to acquire, by purchase or

location, real estate, and to operate the properties

so acquired, or to deal m such properties are not

within the statute. No interest in the real estate,

legal or equitable, is created ^\iien the land is ac-

quired, but only a right to share in the profits.

(5.) Trusts by operation of law are expressly ex-

cluded by the words of the statute.

(6.) Unless the agreement can be brought under

(4) or (5) above, it is void unless in writing.

In other words, it is claimed that a court of equity

proceeds in cases respecting mining claims upon the

same jDrinciples as it does with regard to other real

estate. Wliether a claim is actually known at the

time the agreement is made or whether it is not

makes no difference, though it would be sufficient for

our argument to say that the contract in the present



11

case was not one to explore the public domain. We
are willing to rest this part of our case upon the

principles enimciated in

McKinley v. Lloyd, 128 Fed. 519,

It must be admitted that the principle controlling

this case as above set forth is one that can have but

a narrow scope. It ^\ill not cover the case of ninety-

nine out of a hundred agreements between miners,

with reference to locations. Most of these contem-

plate a partnership to transact some business, for

example, to explore for mines and to operate the

same,—or they are based on grub-stake agreements,

w^iich are controlled hy the principles governing im-

plied trusts. But the present is outside of these

categories. There was no general partnership,

no mining partnership, no grub-stake agreement.

Counsel claims that we are attempting to have the

Court overrule a line of cases holding that agree-

ments with reference to the location of mining

claims are not within the Statute of Frauds ; that we

criticize in particular the case of

Hirbour v. Reeding, supra.

On the contrary, we think that case, properly con-

pidered, forces the conclusion that a mere agreement

to locate and hold mines in co-tenanc,y, is within the

Statute of Frauds. The dictum of C. J. Wade in

his concurring opinion in that case, we do think

must be repudiated in the light of what the United

States Supreme Court held in Ducie v. Ford, and in

accordance with sound principle.
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Counsel suggests that the Supreme Court of Cali-

fornia may have been mistaken in its statement in

the case of Moore v. Hamerstag, 109 Cal. 122, that

at the time Gore v. McBrayer was decided, mining

claims were not regarded as interests in real prox-)-

erty. But it was expressly held in

Table Mountain &c. Co. v. Stranahan, 20 Cal.

198,

that a mining claim could be transferred by parol,

and Judge Sawyer in the important case of

Kinney v. Cons. Virgmia Mm. Co., 4 Sawyer

383; Fed. Cas. #7827, p. 636,

held that in early days in Nevada, such transfer

could be made by parol.

In the case of

Felger v. Coward, 35 Cal. 650,

the Court held that the Table Mountain case was

overruled by the statute of 1860, and since the Code,

the California Court has always held that Section

1091 of the Civil Code, which is substantially the

same as the section of the Alaska Code with which

we are dealing, embraces mining claims, so far as

the method of transfer is concerned.

Garthe v. Hart, 73 Cal. 544;

Cf . Hopkins v. Noyes, 2 Pac. 280, 283 ; 4 Mont.

558.

The dictum in Gore v. McBrayer that agreements

respecting the location of mining claims do not affect

interests in real property, was therefore good law



13

when declared, but has ceased to be good law, and

the dictum m C. J, Wade's concurring opinion in

Hirbour v. Reed, which follows it, is not sustainable

upon principle.

We confidently submit that, in spite of these dicta,

mining claims are to be governed by the same prin-

ciples so far as the Statute of Frauds is concerned,

as other real estate.

On the prmciples involved in co-partnership in

land we refer to an able essay by Mr. Lilienthal of

the San Francisco Bar on Real Estate Copartner-

ships, in 13 Harvard Law Review^ pp. 455, 470.

II.

Counsel calls the point that there is no considera-

tion alleged or proved highly technical. Chief Jus-

tice Eyre once said "in a certain sense, a deed is a

lechnicalit}^". If we are to have contracts without

consideration, we shall next have them without

promise. In fact, the consideration is the more

essential thing of the two, for courts will sometimes

infer a promise from the consideration. We have

never heard of a presumption of consideration from

the fact of a promise.

Bro\^Ti V. Bowman, 46 S. E. 410,

cited by counsel, is really a case of a license having

become irrevocable by reason of estoppel.
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We would go bevoiid the case cited and clieerfully

admit that there are such things possible as uni-

lateral contracts where there is a promise for an act,

or an act for a promise, and that the promisor may

be bound even before performance. We did not

contend in our ojoening brief that all contracts must

be bi-lateral,—a promise for a promise, and we do

not even claim that there must be "mutuality" to

make a contract.

The complaint will be examined in vain for any

allegation that Hendrichs promised Morgan any-

thing in consideration that Morgan should do any-

thing.

As we said in our opening brief, under the so-

called agreement pleaded in the complaint, whereby

they "agreed to locate a certain placer mining claim

" in the name of the defendant" and that "each
" should own an undivided one-half of said mining
" claim"—Morgan would be entitled to his one-half

if he did nothing. The pleading is a proper allega-

tion of a gift or mere friendly arrangement. As if

we were to plead, plaintiff and defendant agreed to

buy an automobile and that each should own one-

half thereof. We submit such a pleading shows no

contractual relation. Neither party was boujid to

an^i:hing if the other did some act.

The other case cited by counsel of

Welland v. Huber, 8 Nev. 203,

is quite in point for the contention that we mafle that
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this case is an attempt to enforce a contract spe-

cifically. The complaint alleged

:

" that in consideration of a prospecting outfit fur-

" nished by defendant, he (plaintifi:) agreed to de-

" vote his time and services in prospecting for and

" locating mines in which all of the parties were to

" be equally interested."

Here was an allegation of a contract based on a

consideration. The Court held that the plaintiff

"acquired a right to a specific perforrmnce".

III.

We do not quite follow counsel's argument to the

effect that the agreement found by the Court was

proved by the plaintiff. We note that he carefully

abstains from citing any testimony from the trans-

cript to establish this proposition, though he does

speculate to the effect that there coidd have been no

agreement to locate the particular claim because it

was not known. It was sufficiently known to enable

Morgan, according to his story, to write out the loca-

tion notice before he left the cabin.

We do contend that in a case of this character

"the pleader", to use counsel's words, ''must plead

" the contract in its exact words".

In addition to the cases cited in our opening brief,

we cite the following cases to this proposition

:

Owens V. McNally, 113 Cal. 444;

Wilmer v. Farris, 40 Iowa 309

;
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Miller v. Cotter, 5 Ga. 341, 348;

(Good discussion by Luinx)kin, J.)

Buell V. Clark, 71 Ga. 851.

IV.

As to the extent of proof necessary in a case like

this, counsel seems to repudiate entirely the view

that Chancellor Kent and Justice Story, among

American judges have expressed,—that is, that the

evidence must be "clear, convincing and satisfac-

tory", before a parol agreement or trust can be

established. To what extent the Supreme Court of

the United States has gone in this way, see in addi-

tion to the cases cited in our opening brief,

Ho]3kins v. Grimshaw, 165 U. S. 342, 351,

wdiere an admission by a person sought to be charged

as trustee under a trust created by parol that he was

about to buy certain property for a society of which

he was secretary followed by proof that on the same

day he bought the property, was held insufficient to

establish the trust.

The only fact that appellee's counsel refers to is

the fact that Morgan worked in the shaft, notwith-

standing the hostility between the parties. But as

he was prospecting his own claim, the Florence Bell,
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as well as Hendriclis ' claim, the Byrnes Bench, the

circumstance is of no weight as corroboration of his

story of the prior agreement.

Respectfully submitted,

Orrin K. McMurray,

HoBBES & Bell,

Grigsby & Hill,

Attorneys for Appellant.
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No. 1626

IN THE

Unite*! States Circuit Court of Appeals

For the Ninth Circuit.

JOSEPH HENDRICKS,
Apijellant,

vs.

T. L. MORGAN,
Appellee.

Appellant's Petition for a Rehearing'.

To the HonorahJe the United States Circuit Court of

Appeals for the Ninth Circuit:

Joseph Hendrichs, the appellant herein, respect-

fully prays that a rehearing be granted in the above

ease for the following reasons

:

1. The case is decided ui3on a ground not urged

or presented in the briefs or arginnents of counsel,

and one upon which, therefore, the appellant has had

no opportunity to be heard. Moreover, it is a ground

that has not hitherto been taken in any decided case

on this subject.



2. The ground of the decision that the Statute of

Frauds does not ajjply, because the acquisition of

the legal title by Hendrichs, under the circumstances

set forth in the transcript, constituted him the trus-

tee of a resu.lting trust in one-half of the property

for the benefit of Morgan, overlooks the fact that the

parties themselves never treated the case as one of

an implied or resulting trust, and relies for author-

ity upon decisions which do not necessarily decide

that a resulting trust arises under such circum-

stances.

We shall bricfl}^ point out wherein we think the

court has erred in its application of the legal prin-

ciples set forth in its decision to the facts of this

case. It is, of course, unnecessary to dwell upon the

fact that the case is decided upon a point not argued,

for the opinion of the court, itself admits that every

position taken by the appellant was correct, but con-

tends that a principle not developed in the case and

one that has never been suggested by the appellee or

his counsel, is controlling.

The appellant respectfully maintains that if a

trust is an express trust it cannot also be a resulting

trust,—in other words, that the field of express

trusts and that of resulting trusts are mutually ex-

clusive,—if a trust is a resulting trust, it cannot be

an express trust nor vice versa. We believe the

opinion of the court involves the idea that though a

trust is in fa^t an express one, yet if, bv reason of



the Statute of Frauds or other fact, it cannot be

enforced as an express trust it may be enforced as

an implied or resulting trust.

The rub; on this subject is thus stated in a con-

venient work of reference

:

"Where a trust arises independent of the in-

tention of the parties from the application of

the principles of equity to the transaction, it is

within the express exception of the Statute.
* * * But where the trust arises from an
agreement between the parties or from the dec-

laration of the beneficial owner of the property

made with the intention of establishing a trust,

it is within the Statute, and must be proved by
writing in the absence, as stated above, of fraud

or imposition."

28 Am. & Eug. Encyc. Law 882 (2nd edition).

If there were no Statute of Frauds, how would

the present transaction be interpreted by any court

or jury? "Plaintiff and defendant entered into an

" agreement wherein and whereby they did agree to

" locate a certain placer mining claim * * * in

" the name of the defendant, Joseph Hendrichs, and

" that plaintiff and defendant should each own an

" undivided one-half of said mining claim" (Tran-

script of Record, p. 1). Again, Morgan's testimony:

" You locate one in your name and I'll locate the

" other in miine, and I'll give you half of mine and

" you give m.e half of yours" (Transcript of Record,

p. 75). Plainly there was an agreement made, if



we believe Morgan 's story, that defendant should be

trustee.

Before the Statute of Frauds was passed in 1676,

the above transaction would plainly have given rise

to an express trust, although the class known as re-

sulting trusts was clearly established in that day.

Why should it not still be interpreted as an express

trust?

The case of

Gibbons v. Bell, 45 Texas 423,

is cited by the court in its opinion to sustain the

position that agreements for the location of public

lands, jointly, in the name of one of the parties do

not have to be in writing, and the Texas cases fur-

nish the basis of a statement in

29 Am. & Eng. Encyc. Law 899,

that

''a contract for the purpose of jointly acquir-

ing public lands and of sharing them when ac-

quired, is not within the Statute".

But the Texas Statute of Frauds does not require

any trust, express or implied, to be in writing,—it

simply required contracts for the "sale of lands"

(not mentioning interests in land) and leases for

more than one year to be in writing, and wholly

omitted any requirement of writing in the case of

trusts. A full discussion of the Texas statute will

be found in

James v. Fulcrod, 5 Texas 512, 515-516.



The Alaska statute, quoted on page 15 of appellant's

opening brief, is like the English statute in requir-

ing declarations of trust to be in writing.

It is manifest then that the Texas eases on which

the dictum in the American & English Encyclopedia

of Law rests, do not sustain the statement, but the

case of Gibbons v. Bell is an authority for the pro^D-

osition that such an agreement gives rise to an

express trust and not to a resulting trust. Does the

fact that it would be unenforceable in most juris-

dictions affect the classification of the trust? Is it

not the duty of the court first to determine whether

the trust must be classified as an express one or as

an implied one, and to do this without reference to

the fact that if it is the former, it may be unen-

forceable ?

"The law never implies a trust where there is

an express one such as is declared by word or
writing."

2 Washburn Eeal Property, sec. 1419;

Bellasis v. Compton, 2 Vern. 294;

Miller v. Blackburn, 14 Ind. 80;

McDonald v. McDonald, 24 Ind. 70.

The complaint, the testimony, the findings (at

page 29 of the Transcript of Record) all show that

the parties and the trial court regarded this as an

express tnist. There is no finding that in the mat-

ter of the location the parties equally contributed

their labor. The evidence on the contrary shows



that Morgan was exploring his own claim, the Flor-

ence Bell, during a part of the time that Hendrichs

was engaged in marking off the Byrnes Bench.

There is no finding that the ]3arties after the claim

was located rendered equal services. The finding is

that "each contributed toward the ^prospecting of

said mining claim their individual labor" (p. 30).

It is elementary that to make out a resulting trust

the precise payment must be proved. There is a

finding that they "equally contributed all the ex-

" penses incurred during said period", but this find-

ing is directly in the face of the evidence and also of

the 6th finding. The only expense incurred was the

$2.50 for recording the certificate of location, which

v/as advanced by the defendant. This payment nec-

essarily would make their shares miequal upon any

resulting trust theory and in order that the court

might arrive at the proportions to which each would

be entitled, it would be necessary to find the value of

the labor of each and add the $2.50 to the value of

Hendrichs' labor. Where payment is made in any

other thing than money, some fixed valuation must

be shown to have been fixed ujDon the medium of

payment before it was made.

15 Am. & Eng. Eucyc. Law 1153.

The findings certainly do not sustain the resulting

trust theory of the case and do not state facts suffi-

cient to show that the parties put equal values into

the claim, but, on the contrary, the complaint, the



findings and the testimony show that the plaintiff

relied upon the agreement, and that the trial judge

decided the case solely on that agreement. The fact

that $1.25 is ordered deducted from the plaintiff's

recovery shows the decision proceeds uj)on the

ground of contract, not of trust.

In order that the plaintiff may have the advantage

of a resulting trust, he must plead it; he m.ay not

recover on a resulting trust where an express trust

is relied upon.

Dunn V. Zwilling, 62 N. W. 746 (Iowa).

In conclusion, the appellant desires to call atten-

tion to the fact that the decision in this case lays

do\ATi a novel application of the principles of result-

ing trusts to this class of cases,—confessedly the ap-

plication is made on gromids of analogy. No pre-

vious case rests the right of recovery in cases of

mining locations upon the basis of resulting trust.

The very novelty of the ground of decision is an ad-

ditional ground for further argument and investiga-

tion.

Respectfully submitted,

Orkin K. McMtjrray,

Attorney for Appellant and Petitioner.

I hereby certify that in my judgment the above

petition for rehearing is well founded and that it is

not interposed for delay.

OrRIX K. McMlTRRAY,

Attorney for Appellant and Petitioner.




